
HIGH PEAK BOROUGH COUNCIL
DEVELOPMENT CONTROL COMMITTEE

Date: 11th March 2019

PROPOSED REMOVAL OF SECTION 106 AGREEMENT RELATING TO 
PLANNING PERMISSION REF. HPK/2016/0108 FOR OUTLINE PLANNING 
PERMISSION WITH ALL MATTERS RESERVED  FOR RESIDENTIAL 
DEVELOPMENT AT  SITE OFF DOLLYWOOD CLOSE, BUXWORTH

1. SUMMARY OF RECOMMENDATION

Approve

2. Background

2.1 The above outline application for 5 no. dwellings was approved at the 31st 
October 2016 Development Control Committee meeting, subject to conditions 
and the completion of a S106 agreement to secure an overage provision 
towards off site affordable housing. The S106 agreement, which was 
subsequently completed on 17th November 2017, requires payment of a 
financial contribution of £34,875 towards affordable housing in the Central 
Area depending on the financial viability of the development post-
commencement.

3. Proposal

3.1 The applicant, Corridoor Ltd, has requested removal of the S106 
agreement on the basis of recent appeal decisions clarifying that the Council 
should not be requesting contributions towards affordable housing on 
developments of 10 units or less. The applicant also states that the site has 
been marketed unsuccessfully for the last 12 months with interested parties 
citing the S106 agreement as problematic when comparable sites in 
neighbouring authority areas would not have these obligations and are 
therefore preferable. In conclusion, the applicant considers that the 
obligations were unreasonably and unfairly imposed being contrary to the 
tests set out in paragraph 56 of the NPPF.

4. Material Considerations 

4.1 Government planning guidance sets out that “there are specific 
circumstances where contributions for affordable housing and tariff style 
planning obligations (section 106 planning obligations) should not be sought 
from small scale and self-build development. This follows the order of the 
Court of Appeal dated 13 May 2016, which give legal effect to the policy set 
out in the Written Ministerial Statement of 28 November 2014 and should be 
taken into account.  These circumstances are that; contributions should not be 
sought from developments of 10-units or less, and which have a maximum 
combined gross floorspace of no more than 1,000 square metres (gross 



internal area) …”.  The courts concluded that the guidance did not prohibit 
local authorities from requiring small sites contributions provided that they 
could demonstrate a cogent reason for deviating from the guidance.

4.2 At the time, the newly adopted Local Plan requirement was endorsed by 
the Inspector on the basis that the Council could demonstrate (by way of up to 
date evidence that comprised the evidence base of the Council’s Adopted 
Local Plan) an overwhelming need for affordable housing and it was the view 
of officers that they were entitled to consider that the local plan outweighed 
the guidance in these circumstances.

4.3 Subsequently, the new NPPF was published last July (2018) and set out 
the governments’ policy position on affordable housing thresholds very clearly 
whereby the: “Provision of affordable housing should not be sought for 
residential developments that are not major developments, other than in 
designated rural areas (where policies may set out a lower threshold of 5 units or 
fewer)” (NPPF, para 63).  The scheme approval for 5 dwellings on a 0.28 ha does 
not meet with the major residential planning application categorisation.  In these 
circumstances affordable housing contributions should not be sought under the 
NPPF.  Members will be aware that three recent planning appeals have 
successfully challenged the Council’s policy position on affordable housing at: 
Land at Fairhaven, New Mills (APP/H1033/W/18/3204752); 39 Buxton Road, 
Whaley Bridge (APP/H1033/W/18/3201032) and land south of Shaw Drive, 
Hadfield (APP/H1033/W/18/3203082).

4.4 At the Fairhaven appeal, the Inspector concluded that, in his view, the use 
of a planning condition was not appropriate in this particular case and also 
that (having considered the Council’s evidence on need for affordable housing 
in the Borough) ‘in this, High Peak are not unique. Many areas of the country 
also have very high affordable housing needs, and also plan to meet only a 
proportion through the delivery of their general housing requirement, subject 
to viability assessment. The Government would have been well aware of this 
when considering the revised Framework and its stipulations with regard to 
affordable housing thresholds….. In short, LP Policy H4 is inconsistent with 
national planning policy, yet removing the disputed condition would result in a 
conflict with the adopted development plan. On balance, I consider that 
national planning policy in relation to the thresholds for the provision of 
affordable housing is a material consideration of such significant weight that, 
in this instance, it justifies a decision being made other than in accordance 
with the development plan.’  Similar conclusions were reached by the 
Inspector in respect of the 39 Buxton Road appeal.

4.5 In view of the Inspectors’ conclusions as referenced above, Officers 
consider that Local Plan Policy H4 requiring affordable housing provision on 
small sites of less than 10 dwellings within non-designated rural areas is 
inconsistent with the NPPF and therefore carries limited weight in these 
circumstances.  Officers consider that the NPPF sets out the most up to date 
policy provision on this matter and such guidance should be accepted to avoid 
the risk of an adverse award of costs against the Council for unreasonable 
behaviour in applying Policy H4 on small sites.



4.6 In conclusion, it is recommended that the S106 obligation relating to the 
provision of affordable housing should be removed given that the scheme falls 
below NPPF thresholds.

5.  RECOMMENDATIONS

A. Approve the request to remove the S106 agreement relating to 
planning permission ref. HPK/2016/0108 requiring provision of 
affordable housing.

B In the event of any changes being needed to the wording of the 
Committee’s decision (such as to delete, vary or add 
conditions/informatives/planning obligations or reasons for 
approval/refusal) prior to the decision being issued, the Operations 
Manager (Development Services) has delegated authority to do so in 
consultation with the Chairman of the Planning Applications Committee, 
provided that the changes do not exceed the substantive nature of the 
Committee’s decision.

The recommendation is made following careful consideration of all the issues 
raised through the application process and thorough discussion with the 
applicants. In accordance with Paragraph 38 of the NPPF the Case Officer 
has sought solutions where possible to secure a development that improves 
the economic, social and environmental conditions of the area.
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